LONE MONTAI N PRADUCTI ON QQ

| BLA 94-271 Decided July 2, 1997

Appeal froma Decision of the Wah Sate fice, Bureau of Land
Managenent, affirmng a Decision of the Mab D strict (fice returning
unapproved a Sundry Notice requesting approval for the off-|ease
beneficial, use of Federal |ease gas. SR No. 94-3.

Affirned.
1. QI and Gas Leases: Generally--Ql and Gas Leases: Royalties

A BLMdeci sion returni ng unapproved a Sundry Notice
requesting a determnation that use of Federal |ease
gas to fuel an off-lease, third-party conpressor
serving nunerous wells and Federal |eases shoul d be
consi dered royalty-free, beneficial use wll be
affirmed where appel lant fails to denonstrate error in
that deci si on.

APPEARANCES.  Hugh V. Schaefer, Esq., Denver, (ol orado, for Appel |l ant.
(PN ON BY ADM N STRATI VE JUDGE HUGES

Lone Mbunt ai n Production Gonpany (Lone Mbuntai n) has appeal ed from
the Decenber 14, 1993, Decision of the Deputy Sate Drector, Mneral
Resources, Wah Sate Gfice, Bureau of Land Managenent (BLMor the
Bureau), affirmng the Novenber 29, 1993, Decision of the Associate
Dstrict Manager, Mvab D strict fice, BLM returning unapproved a
Sundry Notice requesting approval for the of f-|ease beneficial -use of
Federal |ease gas pursuant to Notice to Lessees and (perators No. 4A
(NTL-4A), 44 Fed. Reg. 76600 (Dec. 27, 1979).

Lone Mbunt ai n operates nunerous gas wells in the Bar-X Sate Line,
and San Arroyo areas of Gand Gounty, Wah, which it has connected, along
wth wells owned by Burton W Hancock, in a | ow pressure gas-gathering
system Lone Muntai n neasures the gas at the wel | head of each of the
34 Federal and 6 state wells, after which the gas proceeds to a third-
party conpressor and hi gh-pressure gas system Fol | ow ng conpressi on,
the gas is dehydrated and delivered to Northwest Pipeline through a
purchase neter. Lone Mbuntain provides the fuel for the third-party
conpressor and intends to all ocate the conpressor fuel to each individual
wel | based on the wel | head production vol une.
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Lone Mbuntain filed the Sundry Notice seeking the beneficial -use
approval on Cctober 18, 1993. Lone Muntai n contended that, because nost
of the wells had been producing for over 10 years and needed | ow pressures
inorder to produce, the fuel for the third-party conpressor benefitted
the | eases served by the | ow pressure gat hering systemand shoul d not be
subject to royalty.

Lone Mbunt ai n expl ai ned:

QGonpression is necessary for the wells to produce into a | ow
pressure system Wthout either wellhead or field w de
conpressi on there woul d be no production fromthese | ow pressure
wells. Qonpression is thus a necessary event to place the gas in
a narketabl e condition and is therefore a beneficial use of |ease
gas.

The installation of field wde conpression results in a
nmuch | ower total operating cost conpared to individual wellhead
conpressi on, thereby benefitting the | eases by extendi ng the
economc |ife and thus recoverabl e reserves fromthe indivi dual
wel | s.

Lar ge hor sepower conpressors used in field w de conpression
are much nore efficient than snal | horsepower conpressors used
for individual wellhead conpression. Total fuel usage per
[thousand cubi c feet] produced wll thus be |ess, benefitting the
| eases by resulting in nore gas sol d.

A precedent for off |ease beneficial use of |ease gas
produced fromFederal |ands has been established i n Canpbel |
Qounty, Wonming, by approval of a Sundry Notice submtted by
BMB, Inc. Lone Muntain hereby suggests our request for
beneficial use is under very simlar circunstances and shoul d
therefore be approved. A copy of the relevant BMB submttal and
information is attached. Lone Mbuntain is not aware of any such
submttals in Wah to date.

(Attachnent to Sundry Notice at 2.) Lone Mbuntai n appended copi es of
BMB s Sundry Notice and a Septenber 23, 1992, nenorandumfromthe Deputy
Sate Drector, Womng Sate Gfice, BLM to the Casper O strict Mnager,
approvi ng BMB s use of |ease gas royalty-free to operate a conpressor

| ocated of f-1ease and downstreamfromthe sal es neter and finding that,
under Womng Infornational Notice No. 91-1, Change 2, no royalty was due
even though a third-party contractor owned and operated the conpressor.

By Decision dated Novenber 29, 1993, the Associate O strict Manager,
Mbab O strict Gfice, BLM returned Lone Muntain's Sundry Notice
unappr oved, stati ng:
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[BLMs] responsibility for proper accounting of the oil and gas
produced fromjurisdictional |eases ceases once the production
is last neasured before | eaving the | easehol d, except where

of f-1 ease neasurenent is approved. Qnce the gas is neasured,

it becones the responsibility of the Mneral s Managenent

Service (MMB). Inthe instant case, off-|ease neasurenent is not
approved and i s probably not justifiable.

A though conpression is considered a beneficial use under
[NTL-4A], it nust take pl ace before bei ng neasured, which is not
the case here. Uf-lease beneficial use of |lease gas is allowed
under NTL-4A only when of f-1 ease neasurenent has been approved.

V& agree that your situation is very simlar to the case in
Woning. However, we do not agree with the concl usions nade in
the Septenber 23, 1992, nenorandumfromthe Wonmng BLM Deputy
Sate Drector, Mneral Resources to the Casper D strict Mnager.

In our opinion, it was contrary to Bureau gui dance to concl ude
that it does not nake any difference that the conpressor is
| ocated of f-1ease and downstreamof the sal es neter.

VW realize that it is nore economc to operate one | arge
conpressor rather than a snall one on each | ease, and we agree
that such conpression is a benefit to the | eases invol ved.

A though we have determined that your proposal is beyond the
jurisdiction of BLM it is wthin the purview of M, and they
nay be able to provide sone relief. The MVB regul ations at

30 OFR 206. 151 provide for a transportation al |l onance for actual
expenses incurred to transport the gas. Ve recommend you cont act
themto see if a transportation allowance is appropriate for this
situation.

(Associate Ostrict Manager's Decision at 1-2.)

Lone Mbuntai n sought Sate Orector reviewof the Associate O strict
Manager' s Decision in accordance wth 43 CF. R 8§ 3165.3, arguing that
t he Woning BLM Deci si on shoul d be accorded precedential val ue, and
that the beneficial -use proposal conported wth the intent of 30 CF. R
§ 202.150(b) (1) and NIL-4A

In his Decenber 14, 1993, Decision affirmng the Associate DO strict
Manager' s Decision, the Deputy Sate Drector rejected Lone Muntain' s
contention that the Wonm ng BLM nenorandumset a precedent that the UWah
BLMwas obligated to follow He stated that, while each BLMSate Ufice
had the authority to devel op policies, consistent wth BLM Vdshi ngt on
Ofice dictates, to address specific situations in the respective states,
policies established in one state were not binding on other states. After
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eval uating the Woning approach, the Deputy Sate Orector found it
i nappl i cabl e since Lone Mbuntai n's beneficial use was occurring of f - ease.

The Deputy Sate Drector concluded that the authority to issue a
decision on beneficial use inthis particular situation did not lie wth
BLM In so doing, he quoted Véshington Gfice Instruction Menorandum (1N
No. 90-474, dated May 11, 1990, which established that

BLMs responsibility for the proper accounting of the oil and
gas produced fromjurisdictional |eases ceases once the
production is last neasured before | eaving the | easehol d (except
where of f-1 ease neasurenent is approved) but not past an inl et
neter for a gas processing plant. The determnation of

royal ty-free use of production and the

avoi dabi | i ty/ unavoi dabi | ity of |oss of production al so ceases at
this point. Thereafter, MM is responsible * * *,

(IMNo. 90-474, at 2).

The Deputy Sate Drector noted that the BLMaccept ed poi nt of
neasurenent for all the involved wells defaulted to the on-lease neters
since of f-| ease neasurenent had not been approved. He therefore deternm ned
that the Associate DO strict Manager's actions conforned to BLMpol i cy and
affirnmed the Decision to return Lone Mbuntai n's Sundry Notice unapproved.
He al so suggested that Lone Mbuntai n pursue the possibility of
transportation and/ or processing al | onances through M&.

n appeal , Lone Mbuntai n chal | enges BLMs focus on the | ack of
approved of f-1ease neasurenent. 1/ Lone Muntai n denies that off-|ease
beneficial use of gas is permssible only if off-|ease neasurenent has
been approved, citing NIL-4A s failure to require on-lease netering for
gas used for beneficial purposes. Lone Muntain further contends that
summary rejection of a request for off-lease beneficial use solely because

1/ Lone Mbuntain argues that the Associate O strict Minager erroneously
treated the Sundry Notice as a request for approval of both beneficial use
and of f-| ease neasurenent despite the fact that Lone Mwuntain did not ask
for of f-1 ease neasurenent authorization or submt any information to
support such a request. Lone Muntain interprets the Associate DO strict
Manager' s statenent that "[i]n the instant case, off-|ease neasurenent is
not approved and is probably not justifiable," as a denial of the purported
of f-1 ease neasurenent application. V¢ construe this |anguage as sinply a
description of the status quo, i.e., that off-|ease neasurenent for the

af fected | eases has not been approved, not as a decision on the
permssibility of off-lease neasurenent. Ve al so consider the Associ ate
Dstrict Manager's comrment that such neasurenent "is probably not
justifiable" as sinple dictumwth no inport shoul d Lone Mbuntai n seek

of f-1 ease neasurenent approval in the future.
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the benefits occur off-lease conflicts wth Board precedent directing that
the appropriate agency consider individual circunstances before rendering a
deci sion on beneficial use.

Lone Mbuntai n objects to BLMs attenpt to shift the responsibility for
the beneficial -use determnation to MVB sinply because the gas i s neasured
before | eaving the | easehol d. Wiile conceding that the division of
authority nay be appropriate as far as intra-departnental jurisdictionis
concerned, Lone Mbuntain asserts that this apportionnent has no bearing on
whet her gas usage qualifies as beneficial use. Lone Muntain avers that,
not only do BLMregulations fail to divest BLMof the power to render
of f-1 ease, beneficial-use determnations, but MV regul ati ons specifically
provide that all onshore, beneficial-use determnations fall wthin BLMs
purview Lone Muntain cites the preanble to the 1988 revised royalty
valuation regul ations, 53 Fed. Reg. 1230, 1233 (Jan. 15, 1988), as support
for BLMs obligation to eval uate beneficial -use applications.

Lone Mbuntai n denies that | MNo. 90-47 precl udes BLM from exam ni ng
t he beneficial -use request, especially since neither NIL-4A nor Board
precedent places the beneficial-use Decision in MB hands after gas | eaves
an onshore Federal |ease. Lone Mbuntain points out that the | Mexpired by
its own terns on Septenber 30, 1991, and BLMhas not indi cated whet her the
| Mhas been incorporated into the BLMManual .  Lone Muntai n argues that,
in any event, the IMdoes not have the force and effect of |aw or bind the
Board, which renains free to consi der whether application of the IMis
arbitrary, capricious, an abuse of discretion, or contrary to law Lone
Mbunt ai n agai n submits that the policy adopted by the Wonming Sate Gfice,
BLM allowng royalty-free use of |ease gas to operate an of f-|ease, third-
party conpressor conports wth NIL-4A and Board precedent and shoul d be
appl i ed here. Because BLMs Decision in this case conflicts wth
Departnental policy and controlling | egal precedent, Lone Mbuntai n asks
that the Decision be reversed.

[1] NIL-4A exenpts fromroyalty obligations any produced gas "used
on the sane | ease, sane communitized tract, or sane unit participating
area for beneficial purposes." 44 Fed. Reg. 76600 (Dec. 27, 1979).
"Beneficial purposes” is defined in relevant part as

gas which is produced froma | ease, comunitized tract, or unit
participating area and which is used on or for the benefit of
that sane | ease, sane conmunitized tract, or sane unit
participating area for operating or produci ng purposes such as
* % % (3) fuel in conpressing gas for the purpose of placing it
in a narketabl e condition.

| d.

The Bureau does not dispute that the | ease gas used to fuel the off-
| ease, third-party conpressor benefits the | eases involved. Instead, BLM
bases its Decision to return unapproved Lone Mbuntain's Sundry Notice
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seeking BLMs consent to royalty-free use of |ease gas for the conpressor
on its conclusion that, under IMNo. 90-474, MV& had responsibility for the
proper accounting of the | ease gas once it was | ast neasured on the

| easehol d.

The IMs issued by BLMdo not, as a general matter, have the force and
effect of lawand are not binding on the Board, which will decline to
foll owthemwhere they are inconsistent wth the terns of rel evant
regulations. Alantic Rchfield ., 121 I1BLA 373, 380, 98 Interior Dec.
429, 432-33 (1991). BEnpl oyees of BLMare neverthel ess obligated to fol | ow
the terns of an IM See Beard QI (., 105 I BLA 285, 288 (1988).
Furthernore, where BLMadopt s agency-w de procedures that are reasonabl e
and consistent wth the law the Board wll not hesitate to fol | ow t hose
procedures and require their enforcenent. See Atlantic Rchfield Q. ,
121 IBLAat 380, 98 Interior Dec. at 433, Beard Ol ., supra. A party
chal | engi ng a BLM deci si on appl ying an | Mhas the burden of denonstrating
error by the preponderance of the evidence. See CC (., 132 | BLA 210,
214 (1995); Aninmal Protection Institute of Awerica, 118 IBLA 63, 71 (1991).

The | MNo. 90-474, upon which BLMrelies, specifies that BLMs gas
accounting responsibility ends once the production is |ast neasured before
| eavi ng the | easehol d, unl ess of f-1ease neasurenent has been approved, and
that BLMs determnation of royalty-free use of production al so ceases at
this point. Authority for production-related decisions then transfers to
MVB, whi ch was consulted prior to issuance of the IM See IMNo. 90-474
at 2. Lone Muntai n acknow edges that it has neither sought nor received
approval of off-1ease neasurenent for the affected | eases and that gas
production fromthe | eases is neasured on the | eases. Thus, under the I M
Lone Mbuntai n's benefi cial -use request falls outside BLMs jurisdiction.

A though nei ther NIL-4A nor Departnental precedent precl udes BLMfrom
exercising authority over off-|ease, beneficial-use determnations, those
authorities al so do not conpel BLMto shoul der that responsibility. Thus,
IMNo. 90-474 does not conflict wth NIL-4A or Board decisions. The
preanbl e to MMB January 15, 1988, revised royalty val uation regul ati ons
cited by Lone Muntai n does not undermne the validity of | MNo. 90-474,
whi ch was issued over 2 years after publication of the preanble, since the
preanbl e was not part of the regulations and did not purport to prevent
BLMfromdefining the limts of its authority. Nor does the fact that
the IM which indicates that it wll be included in the future Manual
on Production Handling and Ste Security, bears an expiration date of
Septenter 30, 1991, render it inapplicable, absent evidence that it has
been superseded or no | onger reflects BLMs policy on benefici al - use
determnations. See Kanawha & Hocking Goal & Goke (., 118 | BLA 364,

369 n.4 (1991). Furthernore, while Lone Mbuntain prefers the policy
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espoused by the Womng Sate Gfice, Woning Infornational Notice

No. 91-1, Change 2, by its own terns, applies only to oil and gas | eases
wthin the jurisdiction of the Womng Sate dfice and does not prof ess
to bind the Wah Sate Gfice.

If an appellant fails to showerror in the appeal ed decision, the
decision wll be affirned. Charles S Soll, 137 IBLA 116, 126 (1996). W
find that Lone Mbuntain has not established that BLMerred in returning the
Sundry Notice unapproved and affirmBLMs Decision. Ve note, however, that
our affirmance of BLMs Decision shoul d not be construed as a finding that
Lone Mbuntai n's benefi ci al -use request shoul d be rejected, but sinply as a
determnation that BLMproperly declined approval responsibility for that
request .

To the extent not specifically addressed herein, Lone Mwuntain's
argunents have been consi dered and rej ect ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

David L. Hughes
Admini strative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge
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